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| BLA 2000- 102 Deci ded June 22, 2000

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent, declaring mning clains null and void ab initio. MM 206511-
MM 206513.

Afirned.

1 Exchanges of Land: Forest Exchanges--Mning A ai ns:
Lands Subject to

Pursuant to 43 CF. R ' 2202.1(b), the filing of a
notice of an offer for forest exchange wth the
aut hori zed officer and the notation of such
proposed exchange on the public |and records
segregated the National Forest Systeml ands

i ncluded i n the proposed exchange from
appropriation, location, or entry under the general
mning lans for a period not to exceed 5 years.
Mning clains | ocated on these | ands while the
segregative effect is operative are null and void
ab initio.

APPEARANCES  Edward A Snider, Rebecca A Snider, pro sese.
(PN ON By ADM N STRATI VE JUDE THRRY

Eoward and Rebecca Shider (appel | ants) have appeal ed t he Decenber 6,
1999, decision (Decision) of the Mntana Sate fice, Bureau of Land
Managenent (BLM), declaring lode mning clains King Qe, King Two, and K ng
Three (MIMMC 206511 to MIMMC 206513) null and void ab initio. Al three
clains were found to have been | ocated on | ands segregat ed from m neral
entry by a proposed Lhited Sates Forest Service | and exchange (MM 89071)
wth Bair Land Gonpany (Bair). 1

1/ Appel lants have provided a copy of a July 28, 1998, letter to Ed Shider
fromthe Forest Service which identifies the proposed | and exchange as
being wth the Bair Ranch Foundation, previously the Bair Conpany. Ve wll
refer to Bair.
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The three clains were located in N\/4 sec. 26, T. 14 N, R 4 E,
Principal Meridian, Mntana (P.MM). The King Ohe clai mwas | ocated on
August 20, 1999, and the King Two and King Three clai ns were | ocated on
August 22, 1999. Inits Decision, BLMstated that on March 23, 1999, all
of sec. 26, T. 14N, R 4 E, PMM was segregated by the proposed Forest
Service |l and exchange. BLMexplained that the regulation at 43 CF.R '
2201. 1-1 states that

[i]f a proposal is made to exchange federal |ands, the

aut hori zed of ficer nay direct the appropriate Sate Gfice of
the Bureau of Land Managenent to segregate the Federal Lands by
a notation on the public land records. Subject to valid
existing rights, the Federal |ands shall be segregated from
appropriation under the public land laws for a period not to
exceed 5 years fromthe date of notation.

(Decision at 1.) Thus, BLMdetermned that, because the clains were
| ocated when the | and was segregated frommneral entry, they were null and
void ab initio.

Intheir Satenent of Reasons, appellants aver that they were
notified of a proposed | and exchange and asked to give up their clains
because the clai ns woul d af fect the proposed exchange. They conpl ai n t hat
they were never told that the | and woul d be segregated. Additionally,
appel lants state that they were told that it would be up to Bair to buy
themout or work out a deal and therefore they had hel d of f payi ng the fees
toregister their King ne cl ai mbecause they were waiting to hear from
Bair. Appellants naintainthat at the tine their clains were rejected,
there was no active land proposal as there was no admnistrator of the Bair
Ranch Foundation. Thus, appellants contend that under 43 CF. R ' 2201.1-
3(c)(2), BLMshoul d have renmoved the | ands fromthe exchange proposal
because there was no active | and proposal .

[1] Lands wthin an exchange proposal are segregated froml ocation
upon the filing of a notice of a forest exchange offer and the notation of
such proposed exchange on the public land records. 43 CF.R ' 2201 1-
2(a); see Ronald C Daugherty, 143 | BLA 41, 43 (1998); Dean Saton, 136
| BLA 161, 164 (1996); John & Maureen Vétson, 113 | BLA 235, 236 (1990). The
case file does not include the Forest Service request that the | ands be
segregated. The case file does contain a copy of the Hstorical Index
noting the Forest Service exchange application wth an action date of March
23, 1999, and also a Master Title Hat (MP) for T. 4N, R 4 E, PMM
dat ed Novenber 29, 1999, which bears the notation "MM89071 Segr from
Approp under Public Land & Mn Laws Ef: 3/23/1999 NIE 3/23/2004 * * *
Sec.26: Al." Anotation on sec. 26 states "MM89071 FX Apl n* which
stands for Forest Exchange application. Unhder the notation rule, where the
official records of the BLMhave been noted to reflect the devotion of |and
to a particular use which is exclusive of other conflicting uses, no
inconpatible rights in that |and can attach pursuant to any subsequent
entry or application until the record has been changed to reflect that the
land is no | onger segregated. Q QGenn Qiver, 73 IBLA 56, 59 (1983);
Paiute Ql & Mning Gorp., 67 IBLA 17
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(1982). Therefore the notation on BLMs MP, under the provisions of the
law and the regul ations, served to close the lands invol ved herein to
mneral entry.

Appel lants state that they were notified on about Septenber 29, 1997,
that a |and swap was proposed and that their clains were in the affected
area. 2/ They have al so submtted a copy of a July 28, 1998, letter from
the Forest Service Kings HIl Ranger D strict wherein the Dstrict Ranger
speaks of appel lants' unpatented mning clains King and King 1 being wthin
t he proposed exchange area. However, there is nothing in the case record
to show what clains appel |l ants had in the proposed | and exchange area in
1997 or 1998, nor do they assert that the clains at issue in this appeal
were |ocated prior to the segregation of the | and.

The three clains at issue in this appeal were |ocated i n August 1999.
The date of location of a mning claimis governed by the |aw of the state
inwhichthe clamis situated. 43 CF. R ' 3833.0-5(h); CB Shannon, 55
| BLA 312, 313 (1981). Uhder Montana |l aw the date of posting the |ocation
notice on the claimis the date of location. MA' 82-2-101(1). The
certificates of location showthat the King Qhe claimwas | ocated on August
20, 1999, and that the King Two and King Three clains were | ocated on
August 22, 1999. n those dates, which are controlling (see CB._ Shannon,
supra), the land was al ready segregated by the exchange application and was
no longer open to location under the mning lanws. The case lawis clear
that mning clains |ocated on | ands not open to appropriation are null and
void ab initio. Thonas Daubert, 143 |BLA 186, 188 (1998).

Appel l ants contend that there was no active | and exchange proposal at
the tine they located their clains. Their argunent appears to be that
because there was no active | and exchange proposal at the tine they | ocated
their clains, the | and shoul d have been considered open to location. In
support of their argunent, appellants cite 43 CF. R ' 2201.1-2(c)(2). The
cited regul ation states that:

The segregative effect shall terminate upon the
occurrence of any of the foll ow ng events, whi chever occurs
first:

* * * * * * *

(2) Ohthe date and tine specified in an openi ng order,
such order to be pronptly issued and published by the
appropriate State fice of the Bureau of Land Managenent in
the FECERAL REQ STER if a decision is nade not to proceed wth
t he exchange or upon renoval of any | ands froman exchange
proposal ; * * *,

2/ Based on a July 28, 1998, letter to B Shider fromthe Forest Service,
it appears that the Forest Service sent Snider a letter on Sept. 24, 1997,
explaining that the Forest Service was in the process of a | and exchange
w th Bair which included | ands on which Snider had mining clains.
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However, that argunent is of no avail to appellants. It has |ong
been hel d that | ands whi ch have been segregated fromentry under sone or
all of the public land | aws renai n so segregated until there is a fornal
revocation or nodification of the segregation. See Janes E Mrgan, 104
| BLA 204, 205 (1988); Sanuel P. Speerstra, 78 | BLA 343, 344 (1984). The
regul ation cited by appellants sinply requires that once BLM nakes a
decision not to proceed wth an exchange, it publish an openi ng order
specifying a date and tine. UWhtil the date set in the opening order, the
land remai ns segregated. Thus, regard ess of whether or not | and exchange
MM 89071 was an active exchange at the tine of the |ocation of these
clains, the land was still segregated frommneral entry at that tine. A
valid claimcannot be |ocated until the segregation is revoked and the | and
is restored to mneral entry. Raynond C Gardner, 34 |BLA 179 (1978).

VW also note that there is another reason for rejecting the King Qhe
claim(MMLC 206511). Uhder 43 CF. R ' 3833.1-2(a), the owner of an
unpatented mning claimlocated after ctober 21, 1976, on Federal |and
nust file wth the proper BLMoffice wthin 90 days after the date of
| ocation a copy of the official record of the notice or certificate of
location of the claimfiled under state law The failure to record the
notice or certificate of location wthin 90 days is deened concl usively to
constitute forfeiture of the clains. 43 CFR ' 3833.4(a)(2). See Ry E
Tidwell, Gene D Mathern, 146 I1BLA 62, 63 (1998); John C Buchanan, 52 IBLA
387 (1981). HIling is defined by the applicable regulation to nean bei ng
recei ved and date stanped by the proper BLMoffice or "if mailed to the
proper BLMoffice, is contained wthin an envel ope cl early postnarked by a
bona fide mail delivery service wthin the period prescribed by | aw and
recei ved by the proper BLMSate Gfice by 15 cal endar days subsequent to
such period * * *" 43 CF R ' 3833.0-5(m. pies of all three
certificates of location were transmtted on Novenber 19, 1999, and
recei ved on Novenber 26, 1999. However, the King Ohe clai mwas | ocated on
August 20, 1999. Therefore, the certificate of location for the King Qe
claimwas transmtted nore than 90 days after the date of |ocation and the
King Qne claimwas forfeited.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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